INTRODUCTION
The increasing importance of the administrative process in the creation and implementation of public policy suggests the need for further study of the relationship between the administrative process and the other power centers in our legal system. An area of early concern which is a continuing subject of study is the allocation of power between the courts and the administrative agencies. 1 Congressional action largely controls the distribution of power between courts and agencies. It is Congress which establishes the mandate and the broad guidelines for administrative action and judicial review of the administrative process. Congress usually grants the newlycreated agency extremely broad authority which is subject to only minimal restrictions. Moreover, Congress has increasingly delegated to the agencies the task of resolving complex socio-economic problems.
Social, economic and political conditions in the 1970's have created pressures which have increased congressional reliance upon the administrative process. The most prominent example is the congressional response to the economic problems of the late 1960's and early 70's. With surprisingly little deliberation, Congress in August 1970, enacted this country's first peacetime program of wage and price controls. 2 Congress sought to meet the problem of inflation by delegating sweeping power to the President to "issue such orders and regulations as he may deem appropriate to stabilize prices, rents, wages, and salaries." 3 Only after a court challenge to the constitutionality of the Economic Stabilization Act of 19704 and further congressional consideration in 1971 was the Economic Stabilization Act amended to provide some guidelines for the exercise of the President's authority and to delineate the congressional policies on economic controls. 5 The guidelines and policies that were contained in the amended Act, however, were extremely broad, requiring only that the President's program be "generally fair and equitable," that it provide generally "comparable sacrifices" by all segments of the economy, and that it contain "general exceptions and variations as are necessary to foster orderly economic growth and to prevent gross inequities, hardships, serious market disruptions, domestic shortages of raw materials, localized shortages of labor, and windfall profit." 6 In 1973, Congress, responding to "spiraling" inflation and severe shortages of crude oil caused in part by the Arab oil embargo, accorded the President additional emergency power by amending the Economic Stabilization Act so as to permit the President to issue orders and regulations to establish "priorities of use and . . .systematic allocation of supplies of petroleum products including crude oil in order to meet the essential needs of various sections of the Nation." 7 The amended Economic Stabilization substantial constitutional issues certified to it by the district courts. 12 The jurisdictional scheme for judicial review of economic stabilization cases was In Yakus v. United States, 321 U.S. 414 (1943) , the defendant was convicted of violating an allegedly unlawful price order established pursuant to the Emergency Price Control Act of 1942 and was not afforded an opportunity after indictment to question the validity of the order. The issue before the Court was whether to use the reasoning of Lockerty and uphold exclusive jurisdiction where the defendant attempted to raise the constitutional question in the course of a criminal trial. In affirming the conviction, the Supreme Court held that the provisions of the Emergency Price Control Act of 1942, conferring upon the Emergency Court of Appeals and this Court "exclusive jurisdiction to determine the validity of any regulation or order," coupled with the provision that "no court, Federal, State or Territorial, shall have jurisdiction or power to consider the validity of any such regulation," are broad enough in terms to deprive the district court of power to consider the validity of the Administrator's regulation or order as a defense to a criminal prosecution for its violation. Id. at 429-30.
The Supreme Court further held that the adoption of exclusive jurisdiction is within the constitutional power of Congress. "Such a procedure, so long as it affords to those affected a reasonable opportunity to be heard and present evidence, does not offend against due process. " Id. at 433. Accord, Bowles v. Willingham, 321 U.S. 503 (1943) . See also South Carolina v. Katzenbach, 383 U.S. 301, 331 (1965) .
Moreover, the "jurisdiction having been conferred may, at the will of Congress, be taken away in whole or in part." Kline v. Burke Constr. Co., 260 U.S. 226, 234 (1922) ; see Dieffenbaugh v. Cook, 47 F. Supp. 645 (N.D. Ind. 1942) . However, in Payne v. Griffen, 51 F. Supp. 588 (M.D. Ga. 1942) , this power was called into question. In that case, suit was brought by a tenant against a landlord to recover damages for an alleged violation of a regulation enacted under the Emergency Price Control Act. The landlord moved to dismiss on the ground that the Act and the regulation creating the right of action were unconstitutional. In passing upon the validity of the exclusive jurisdiction clause of that Act, the court recognized the principle that a district court can entertain only such cases as Congress gives it jurisdiction to try, and that jurisdiction to try any case or class of cases might be withheld altogether. But once Congress confers jurisdiction to try a particular class of cases, the court held, it cannot withhold the power to try the case according to the supreme law of the land. The rationale in Payne was that if a court has jurisdiction to try a case, it has inherent power to determine whether an act or regulation, on which the existence of the right of action depends, conforms to the Constitution.
A similar rationale was adopted in Brown v. W.T. Grant, 53 F. Supp. 182 (S.D.N.Y. 1943) , where the court held that once it is given jurisdiction to enforce a statute and corresponding regulations, it cannot be deprived of the power to consider the validity of any regulation which is sought to be enforced. Id. at 188-89.
The views expressed in Payne and Brown have not been adopted by the Supreme Court. In Lockerty, Yakus and Bowles, the Supreme Court steadfastly held that the removal from other courts of jurisdiction over cases challenging the validity of Office of Price Administration regulations was a valid exercise of congressional power under article III, § 1 of the Constitution. The Court has thus consistently refused to open the floodgates to those contingencies sought to be avoided by the legislative drafters by the use of the exclusive clause.
12. Economic Stabilization Act § 211(c). One of the most novel aspects of judicial review in the TECA is the jurisdiction of the court to hear certified constitutional issues from the lower courts. Pursuant to section 211(c) of the Economic Stabilization Act, as amended, federal district courts hearing economic stabilization cases were directed to certify "substantial constitutional issues" to the TECA. The certification procedure in section 211(c) of the Economic Stabilization Act was incorporated into the Emergency Petroleum Allocation Act of 1973, 15 U.S.C. § 754(a)(1) (Supp. V 1975) .
The court has consistently exercised the statutory option of deciding cases in their entirety rather than rendering an opinion solely on the constitutional issues presented. See Griffin v. United States, 537 F.2d 1130 (Temp. Emer. Ct. App. 1975 542 (1975) ; National Petroleum Refiners Ass'n v. Dunlop, 486 F.2d 1388 , 1391 -92 (Temp. Emer. Ct. App. 1973 .
The TECA has, however, cautiously delimited the jurisdictional boundaries of the court. See, e.g., United States v. California, 504 F.2d 750, 754 (Temp. Emer. Ct. App. 1974 ), cert. denied, 421 U.S. 1015 ; United States v. Cooper, 482 F.2d 1393 , 1398 (Temp. Emer. Ct. App. 1973 . See also Spinetti v. Atlantic Richfield Co., 522 F.2d 140 (Temp. Emer. Ct. App. 1975); Gulf Oil Corp. v. FEA, 521 F.2d 810 (Temp. Emer. Ct. App. 1975) . For a comprehensive discussion of the legislative history and scope of the court's jurisdiction, see Exxon Corp. v. FEA, 516 F.2d 1397 (Temp. Emer. Ct. App. 1975 .
The court has adopted a "separability of issues" concept which allows review of economic stabilization issues by the TECA while collateral issues are reviewed by other appellate courts having jurisdiction over the collateral issue. See Spinetti v. Atlantic Richfield Co., 522 F.2d 1401 , 1403 (Temp. Emer. Ct. App. 1975 1973) .
In at least two instances the TECA proceeded to decide the merits of a case in which both parties objected to the certification to the TECA. Griffin v. United States, 537 F.2d 1130, 1136-37 (Temp. Emer. Ct. App. 1976); National Petroleum Refiners Ass'n v. Dunlop, 486 F.2d 1388 (Temp. Emer. Ct. App. 1973 .
An unresolved issue is whether a district court must refrain from enjoining implementation of energy agency regulations where the injunction proceeding raises "substantial constitutional questions" whose resolution lie solely within the jurisdiction of the TECA. The TECA avoided this issue in Condor Operating Co. v. Sawhill, 514 F.2d 351, 354 (Temp. Emer. Ct. App. 1975) , by simply deciding the case, including constitutional and non-constitutional issues.
In no case has the TECA overturned a determination of a district court not to certify issues. For example, in League of Voluntary Hosp. & Homes v. Local 1199 , Drug & Hosp. Union, 490 F.2d 1398 (Temp. Emer. Ct. App. 1973 , the TECA approved the district court's refusal to certify allegedly substantial constitutional issues since the district court "based upon a review of the case law, legislative history, and relevant background material, [was) unable to conclude that the regulation is clearly unconstitutional or presents a substantial constitutional issue." 490 F.2d at 1403. See also Murphy v. O'Brien, 485 F.2d 671, 674 n.7 (Temp. Emer. Ct. App. 1973 ) (TECA noted that "Appellant's Constitutional claims are before us unopposed rather than pursuant to the mandatory certification procedure set forth in § 211(c) of the Act, because the trial court determined that the constitutional issues were not substantial").
The TECA, however, has indicated that district courts have been overly prone to certify interim constitutional problems to the court. In a number of instances the court has refused jurisdiction based upon improper certification. In Shapp v. Simon, 523 F.2d 1405 (Temp. Emer. Ct. App. 1975 , the court refused to rule on the merits of a suit alleging improper gasoline allocation to the state of Pennsylvania by the FEO where the only issue certified by the district court was whether the plaintiffs had standing to maintain the action. Since the standing issue was not a "substantial constitutional question" within the meaning of section 21 1(c), the court remanded without hearing the case on its merits on the grounds that the certification was inappropriate.
13. 15 U.S.C. § 754(a)(1) (Supp. V 1975) . 14. The TECA has ruled that its appellate jurisdiction does not extend to an appeal of a conviction under 18 U.S.C. § 1001 (1970) (West pamph. supp. 3, 1977) , and transferred the function of the FEA to the new department. Id. § 7151(a). The Act preserved TECA jurisdiction over the FEA, id. § 7192(a), but otherwise provided for exclusive originaljurisdiction of matters arising under the Department of Energy in the federal district courts. Id. § 7192(b) . In essence, the Department of Energy Organization Act maintained the present statutory provisions of judicial review and did not transfer addition. al jurisdiction to the TECA.
16. The Emergency Natural Gas Act of 1977, 15 U.S.C.A. § 717 (West pamph. supp. 1, 1977), empowered the President to declare, under specified conditions, a natural gas emergency. The President was authorized by the Act to direct any natural gas company transporting natural gas by interstate pipeline to make emergency deliveries to local distribution companies and to direct the construction and operation of any facility necessary to accomplish the delivery. Id. note 4(a)(l). The President activated the statute by declaring the existence of a natural gas emergency, Pres. Proclamation No. 4485, 42 Fed. Reg. 6789 (1977) , and delegated authority to the Chairman of the Federal Power Commission to carry out the Act. Exec. Order No. 11969, 42 Fed. Reg. 6791 (1977) . The TECA has decided no cases under the Act.
17. The concept of a specialized appeals court to hear economic price control cases was not original to the Economic Stabilization Program. The TECA was, in fact, closely modeled after the Emergency Court of Appeals created by Congress in 1942 . Emergency Price Control Act of 1942 , ch. 26, § 204(c), 56 Stat. 32 (1942 . That court was given exclusive jurisdiction to decide cases arising from wartime price control measures imposed by the Emergency Price Control Act of 1942. Jurisdiction was later extended to include the Housing and Rent Act of 1948 , ch. 161, § 202(d), 62 Stat. 97 (1948 , and the Defense Production Act of 1950 , ch. 932, § 408, 64 Stat. 808 (1950 .
The idea for the World War II emergency court, described as "probably the most brilliant single innovation" in the World War II price control effort, has been credited to Judge Harold Leventhal, one This Article will examine the relationship between the TECA and the administrative agencies created to implement emergency economic legislation and will demonstrate that TECA judicial review of the peacetime economic stabilization and energy agencies has inadequately controlled administrative decisionmaking. The resolution of "the tension between expediency and principle" 22 has not resulted in "principled fairness," 23 but rather has resulted in almost total judicial deference to administrative expediency. In its review of the Cost of Living Council (COLC), the Price Commission, the Pay Board, the Construction Industry Stabilization Committee, the Federal Energy Office (FEO) and, currently, the FEA, the TECA has failed to control agency decisionmaking to such an extent that "principled fairness" has become the sacrificial lamb for the feast of regulatory urgency. 21. In the absence of the TECA and the specific jurisdictional scheme outlined above, the established process of judicial review could have undermined administrative efforts to enforce compliance with the program. For example, it is not uncommon for a federal regulatory provision or an entire program to be enjoined by a district court in favor of a private citizen. In such cases, the program is effectively halted while a series of appeals work their way to the Supreme Court. 22. Bickel, The Supreme Court, 1960 Term-Foreward: The Passive Virtues, 75 HARV. L. REV. 40, 68 (1961 .
23. See Leventhal, supra note 2. The term "principled fairness," as used here, follows the views of Circuit Judge Skelly Wright of the District of Columbia Court of Appeals, who distinguishes the meanings of "fairness" when used in the context of informal rulemaking and in adjudication. "Fairness" in the context of an adjudication is achieved when a pre-existing legal standard is applied by the agency to a set of facts accurately established through adversary procedures. "Fairness" in the context of administrative rulemaking, on the other hand, implies that "the public is treated unfairly when a rulemaker hides his crucial decisions, or his reasons for them, or when he fails to give good faith attention to all the information and contending views relevant to the issues before him." Wright, The Courts and the Rulemaking Process: The Limits of Judicial Review, 59 CORNELL L. REV. 375, 379 (1974) . Therefore, fairness in administrative rulemaking "must be openly informed, reasoned, and candid." Id.
24. One approach to the study of the TECA which could offer additional insight is to compare the court's decisions to those of its predecessor, the Emergency Court of Appeals, which was established to hear cases arising out of the World War II price control program. See note 17 supra. The work of the earlier court has been explored in Freund, The Emergency Price Control Act of 1942 : Constitutional Issues, 9 LAW & CONTEMP. PROB. 77 (1942 Both structural and dynamic features in the relationship between courts and administrative agencies shape the allocation of power between them. The structural component of the relationship consists of the congressional mandate to the agency and, in many instances, express provisions as to how and when agency decisionmaking is to be reviewed. However, while the structural features of judicial review determine the outer limits of the courts' power vis-h-vis the agency, the court-agency relationship is ultimately defined by the dynamic nature of ongoing judicial review.
This study of the TECA will begin with the area where structural and dynamic features overlap-the standard for judicial review and its effect on the scope of review. It is the scope of judicial review and the courts' articulation or interpretation of the standard for delineating the scope that ultimately determines the allocation of power between the courts and the agency.25
19 NOTRE DAME LAW. 31 (1943) 414 (1944) .
25. Another device that affects this allocation of power is the requirement that administrative remedies be exhausted prior to judicial review. The TECA, much like other appellate courts, has developed no consistent precedents for guidance as to when exhaustion will be required. The first case of the TECA to apply the exhaustion doctrine was City of New York v. New York Tel. Co., 468 F.2d 1401 (Temp. Emer. Ct. App. 1972) , in which the City of New York, among others, challenged intrastate telephone rate increases as violating the Economic Stabilization Act and Price Commission regulations. The TECA found that the city had not presented its arguments on the issue of the propriety of the rate increases to the agency and, therefore, had not exhausted an existing and adequate administrative remedy. The court noted that "U]udicial review is surely hindered by the failure of the litigant to give the agency an opportunity to make a factual record, exercise its discretion or apply its expertise." Id. at 1403. Another factor in the court's decision to require exhaustion was a concern for "administrative autonomy" which require[s] that the Commission be given an opportunity to discover and correct its own errors. In this respect we have noted in our cases to date a healthy trend towards amendment of regulations when error or oversight has been pointed out to the Commission. Such autonomy lends itself to prompt, consistent price control policies which are essential to the administration of a nationwide program of price control.
Id.
The TECA next used the exhaustion doctrine in Anderson v. Dunlop, 485 F.2d 666 (Temp. Emer. Ct. App. 1973 ), cert. denied, 414 U.S. 1131 (1974 , which involved a class action by retail gasoline service station dealers challenging a regulation disallowing pass-throughs of certain increases in production and non-production costs such as rent, labor, insurance and maintenance. The regulation allowed refiners-suppliers to pass on their increased costs to the service station dealers. The district court granted relief on grounds that the regulations were arbitrary and capricious and invidiously discriminatory. The TECA, without reaching the plaintiff's constitutional claims, reversed, holding that the plaintiff's failure to exhaust available administrative remedies precluded judicial review.
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The legislation delegating authority to the President to implement peacetime economic controls provided an "arbitrary and capricious" test for judicial review of agency rules 26 and a "substantial evidence" test 27 for
The decision in Anderson may have been influenced by the fact that three days before the hearing on the appeal before the TECA, the COLC announced that it was gathering information for revision of the gasoline price ceiling, 485 F.2d at 670 n.2, and two weeks later, prior to the issuance of the court's decision, the COLC announced a one to two and one-half cents increase in the ceiling, 39 Fed. Reg. 27,290 (1973) . The court cited this fact in "further support to the view that applications for relief because of inequities or hardship would receive fair consideration." 485 F.2d at 670 n.2.
However, in Consumers Union of the United States v. COLC, 491 F.2d 1396 (Temp. Emer. Ct. App.), cert. denied, 416 U.S. 984 (1974) , the court, on its own motion, raised the exhaustion issue and found the exhaustion requirement inapplicable since no factual issues were in dispute and the agency's administrative expertise was not in question. Although the court "decide [d] that under the exceptional circumstances of this case the doctrine of exhaustion of administrative remedies does not prevent our consideration of this appeal," it emphasized "that in the usual case arising under the Economic Stabilization Act, policies favoring exhaustion will no doubt apply, and plaintiffs should be extremely wary of commencing actions in court when an adequate administrative remedy lies open to them but has not been pursued." 491 F.2d at 1400. The court in Consumers Union went on to find the COLC regulations defining proprietary information to be illegal since they were in contravention of section 205(b)(3) of the Act and ordered the COLC to prepare and issue new regulations in accordance with the Act.
The TECA has also noted that exhaustion is not required when the administrative remedies are inadequate. In a related federal district court decision, Standard Oil Co. v. FEA, 440 F. Supp. 328 (N.D. Ohio 1977) , the district court rejected the FEA's contentions that oil companies must exhaust exceptions proceedings prior to judicial review. The court found that the administrative exceptions proceedings would be unnecessary if the legal interpretation of regulations by the oil companies were correct; that the companies were adversely affected by the uncertainty over profits, the agency-induced publicity over the companies' interpretation and the possibility of private civil suits, id. at 370; and that the exceptions proceedings offered no opportunity to challenge the agency interpretation of the regulations, id. at 368 n.104.
The district court rejected the FEA's argument that the Abbott Laboratories v. Gardner, 387 U.S. 136 (1967) ripeness doctrine applied only to agencies governed directly by the APA. 440 F. Supp. at 358. Moreover, the district court found that the statutory language of the review provisions governing FEA, Economic Stabilization Act § 201(a), was identical to the language of the APA, 5 U.S.C. § 702. Finding no specific statutory exemption of FEA or legislative history to support the FEA position, the district court rejected the FEA argument that preenforcement judicial review of FEA administrative action was precluded. 440 F. Supp. at 360.
26. Economic Stabilization Act § 21 l(d)(1). The "arbitrary or capricious" test also defined the scope of judicial review under the Emergency Price Control Act of 1942 , ch. 26, 56 Stat. 23 (1942 . The "arbitrary or capricious" standard "applies to the factfinding, fact-predicting, and factual reasoning processes which led the agency to adopt the rule." Wright, supra note 23, at 390.
27. Economic Stabilization Act § 211(d)(2). The Supreme Court has defined "substantial evidence" as "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Consolidated Edison Co. v. NLRB, 305 U. S. 197, 229 (1938) .
The TECA has in at least two instances upheld agency action against claims that the agency 28. Section 21 l(d)(I) of the Economic Stabilization Act provides that no regulation of any agency exercising authority under this title shall be enjoined or set aside, in whole or in part, unless a final judgment determines that the issuance of such regulation was in excess of the agency's authority, was arbitrary or capricious, or was otherwise unlawful under the criteria set forth in section 706(2) of title 5, United States Code, and no order of such agency shall be enjoined or set aside, in whole or in part unless a final judgment determines that such order is in excess of the agency's authority, or is based upon findings which are not supported by substantial evidence. This provision was incorporated into the EPAA, 15 U.S.C. § 754(a)(1) (Supp. V 1975) , and is therefore now applicable to the FEA.
29. In the past, it was assumed that the scope of judicial review defined by the "substantial evidence" standard required closer scrutiny of agency action than did the "arbitrary or capricious" standard. See Scalia & Goodman, Procedural Aspects of the Consumer Product Safety Act, 20 U.C.L.A. L. REv. 899, 934 (1973) ; Verkuil, Judicial Review of Informal Rulemaking, 60 VA. L. REv. 185, 214 (1974) .
Any difference in the scope of review applied under the "substantial evidence" and "arbitrary and capricious" tests is difficult to perceive. A move to merge the two tests has been supported by legislative action as well as judicial decisions. For example, Congress has created several administrative agencies for which the standard for judicial review of both regulations and adjudications was the "substantial evidence" test. In so doing, Congress ignored the general practice of applying the "'substantial evidence" standard only to those proceedings which generate full-scale administrative records and include most of the procedures of a trial. According to Judge Leventhal, the "substantial evidence" test reflects "a congressional intent to limit agency determinations to record evidence," regardless of the procedures used to compile such record. Public Serv. Comm'n v. FPC, 487 F.2d 1043, 1069 (D.C. Cir.), vacated, 417 U.S. 964 (1973) . See also Mobil Oil Co. v. FPC, 483 F.2d 1238 (D.C. Cir. 1973 .
The merger of the standards for judicial review is also indicated in judicial decisions..For example, in Bunny Bear, Inc. v. Peterson, 473 F.2d 1002 , 1006 (1st Cir. 1973 , the court found that the standard of review for rulemaking "may differ little, if at all, from the standard normally used in substantial evidence review." See also Chrysler v. Department of Transp., 472 F.2d 659 (6th Cir. 1972) .
There is some question as to the scope of the "substantial evidence" test in economic stabilization cases where no record has been generated. Since the Economic Stabilization Act required that the scope of review of agency "orders" be based on the "substantial evidence" test, it could be argued that the congressional intent was to provide for a more searching review than the "arbitrary and capricious" test affords. Even in the absence of the kind of record which would normally be generated for this type of review, the fact that Congress required a I"substantial evidence" standard for review of agency orders and an "arbitrary and capricious" standard for review of agency rulemaking lends support to the traditional view that the former standard requires closer scrutiny.
30. President Nixon, by executive order, established Phase I of the Economic Stabilization Program, commonly referred to as the "90-day freeze," and delegated his power to administer the Economic Stabilization Act to the COLC. Exec. Order No. 11,615, 36 Fed. Reg. 15,127 (1971) . Because it lacked an administrative bureaucracy during the early days of the Economic Stabilization Program, the COLC delegated duties to the then existing Office of Emergency rental increase. 31 The rental increase appeared to be permissible under the language of the executive order which created the original "90 day freeze" and Phase I of the Economic Stabilization Program. 32 The TECA in United States v. Lieb 33 considered the narrow question of whether the landlord could increase rents based upon a "substantial volume" of transactions in the base period, as provided in the executive order, 34 or whether he was precluded from increasing rents by a different OEP rule which used the previous rental history of the particular rental unit as a guide. Because of Congress' broad delegation of power and the belief of the OEP and of the court that the agency had only "refined" the executive order for implementation without abandoning its general policy, the TECA upheld the district court's injunction prohibiting the landlord's rent increase. The Lieb court mentioned in passing that "a reasonable basis exists for the orders and actions of the executive branch here attacked." ' 35 Thus, the standard for judicial review under the "arbitrary and capricious" standard set forth in the Economic Stabilization Act 36 and used by the court was in fact a "rational basis" test. Almost a year after the imposition of economic controls, the TECA decided two cases which challenged a COLC regulation that continued a temporary freeze on beef prices while allowing price increases for other meat products. The meat packers challenged the COLC beef price ceiling, alleging that it created severe financial losses, hardships, market disruptions and beef shortages. In Pacific Coast Meat Jobbers Association v. COLC, 38 the TECA upheld the beef price ceiling, reasoning that the COLC had not acted arbitrarily or capriciously, since the regulations "were enacted in furtherance of the statutory goals of fighting inflation and stabilizing the economy."
39
Underlying the plaintiffs' position in Pacific Coast and Western States Preparedness. 36 Fed. Reg. 16,215 (1971 Meat Packers Association v. Dunlop n° a suit presenting a similar challenge, was a rather compelling argument that it was arbitrary and capricious for the COLC to continue a freeze on beef prices while there were uncontrolled increases in the cost of supplies to the meat packers. The COLC was precluded from regulating the cost incurred by meat packers since, by executive order, cattle and raw agricultural products were exempted from stabilization controls. 4 With uncontrolled cost increases at the supply level and rising prices at the retail level, the COLC found it politically expedient to continue the freeze on beef prices. The TECA in Western States recognized the failure of the COLC to forecast economic developments in the complex agricultural arena but refused to allow a "mere error in judgment" in "predicting economic trends" to undermine the agency's otherwise "reasonable basis" for the imposition and continuation of a freeze on beef prices for two months after prices on other meat products had been lifted. 4 2 The court thereby reaffirmed its Pacific Coast holding that if there were a rational basis for the implementation and continuation of the freeze on beef prices, the regulations would be held to be neither arbitrary nor capricious. In American Nursing Home Association v. COLC, 44 the rational basis test was turned on its head and applied not to the agency action in question but to the allegations of the challenging parties. At issue in the case was the COLC's position that nursing homes should be treated the same as hospitals for purposes of price controls. The TECA, disregarding the absence of evidence supporting the COLC's theory that charges for nursing home services were inflationary, held that the plaintiffs had failed to prove that nursing homes should be treated differently. ). 41. Exec. Order No. 11,723, 38 Fed. Reg. 15,765 (1973 42. 482 F.2d at 1406. Similarly, the court has found that the "rational basis" for agency action is not undermined even where it is shown that the agency relied upon inaccurate data in the decisionmaking which led to agency error. See Mandel v. Simon, 493 F.2d 1239, 1240 (Temp. Emer. Ct. App. 1974) (citing Western States Meat Packers Ass'n v. Dunlop, 482 F.2d In February 1974, the TECA reviewed for the first time a decision of the FEO. 46 The district court had upheld a challenge to the FEO's allocation of gasoline to Maryland, based upon the state's showing that the data the FEO had used in achieving its allocation was unreliable, and had ordered the allocation of an additional sixteen million gallons of gasoline to the state. The TECA reversed the district court decision without contesting the finding that the FEO data was inaccurate. Recognizing the possibility of agency error, the TECA upheld the FEO allocation on the basis of the agency's "good faith" efforts in the administration of an embryonic regulatory program. 47 The court concluded that the administrators had been neither arbitrary nor capricious and that judicial interference with FEO's petroleum allocation program might have delayed rather than advanced effective regulation of a new and complex area in which the administrators were in good faith attempting to correct inequities as they were discovered.
48
Gulf Oil Corporation provided the next opportunity for TECA review of the mandatory oil allocation program. 4 9 Program regulations required Gulf to offer to sell a specified portion of its supply of crude oil to other refiners, including major competitors. The district court found a rational basis for the allocation scheme and denied Gulf's request for injunctive relief. On appeal, the TECA upheld the program. The court found that FEO had a rational basis for creating "a scheme of allocation designed, among other objectives, to enable all refiners to continue in competitive operation, though the scheme required the better supplied producers and importers to The C[O]LC said that there was "no evidence to indicate that the rate of inflation in • . .[nursing homes] was substantially different from that experienced in the health care industry as a whole." If this is incorrect and there are factors which show that nursing homes should be exempt or separately regulated, it is up to the plaintiff to prove that this is so. As the record stands there is no substantial evidence to show that the alleged differences exist.
Id. at 915. As for the heavy burden placed on plaintiffs seeking to show the invalidity of regulations and orders, see Texaco, Inc. v offer to sell some of their crude oil to their less adequately supplied competitors. "50 It is evident from a review of the TECA's cases that, beginning with its first decision in United States v. Lieb, 5 1 the court has consistently used a "rational basis" test to determine whether regulations are "arbitrary and capricious.''52 The TECA's scope of review under the "arbitrary and capricious" test has been described as a "narrow one." 53 Since the same standard of review-"rational basis"-has been applied to orders under that test as has been applied to regulations under the "substantial evidence" test, 54 the scope of the court's review has been generally quite limited.
I1. TECA DEFERENCE TO AGENCY DECISIONMAKING
The scope of the TECA review process has been narrowed even further by the great deference that the court has accorded agency decisions. The TECA indicated in Lieb, its first opinion, that it would "place great weight App. 1976 ). It should be noted, however, that the Nader court selected only the "narrowing" dicta of Overton Park to the exclusion of language which would have permitted a more extensive scope of review. The Overton Park Court found that the reviewing court under the arbitrary and capricious standard must be "searching and careful" in its review and must conduct a "substantial inquiry" by way of a "thorough, probing, in-depth review." 401 U.S. at 415-16. But see Texaco, Inc. v. FEA, 531 F.2d 1071 (Temp. Emer. Ct. App.), cert. denied, 426 U.S. 941 (1976) , where the TECA seems to have adopted a slightly more expansive view of the "arbitrary and capricious" test. There, the court noted that "[t]he arbitrary or capricious standard requires a determination whether the decision was based on a consideration of relevant factors, whether there has been a clear error of judgment and whether there is a rational basis for the conclusions approved by the administrative body." 531 F.2d at 1076-77.
54. The TECA did, however, in Chrysler Corp. v. Dunlop, 490 F.2d 985 (Temp. Emer. Ct. App. 1973) , reverse a district court decision in favor of the COLC where the district court had failed to determine whether the order under attack was supported by substantial evidence. The district court had upheld the order on the grounds that the plaintiff had failed to show that the order was without a rational basis and was arbitrary and capricious. Id. at 988. upon an agency's interpretation of its own regulation." 55 On its next occasion to consider a stabilization agency interpretation, the TECA labeled this principle as the "great deference test. ''56 It is a well settled principle that the courts place great weight on the interpretations given to statutes and regulations by those agencies charged with the responsibility of administering them. . . . This "great deference test," [was] . . .specifically recognized by this court in Lieb .... . . .This court cannot and will not close its eyes to the realities of the situation facing the agencies. If the haste necessitated gave rise to unreasonable inconsistencies in the administrative interpretations, or to actions plainly without the purposes and scope of the Order, then we will readily rectify them. We will not, however, absent actions akin to the above, substitute our views for those of the agencies. According deference to an agency's interpretations is not allowing government by "bureaucratic fiat," it is avoiding government by "judicial fiat." ' 57 Such deference was seen to be "particularly appropriate" since the interpretation at issue "involve[d] a contemporaneous construction of a statute by the men charged with the responsibility of setting its machinery in motion, of making the parts work efficiently and smoothly while they are yet untried and new." 5 8 This principle was reiterated in Plumbers Local 514 v. Construction Industry Stabilization Committee 59 where the TECA concluded that "the administrative judgment [relating to negotiated wage increases] is of a technical nature and no flaw in the exercise of its expertise has been pointed out."60
The TECA has rejected a suggestion that because an agency's decision does not appear to be an exercise of "accumulated administrative expertise," no deference should be accorded the decision upon review. 61 In a case involving the COLC, the court responded by noting that the agency was composed of the Secretaries of Treasury, Agriculture, Commerce and (1973) .
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Labor, the Director of the Office of Management and Budget, the Chairman of the Council of Economic Advisors and the Special Assistant to the President for Consumer Affairs. 62 The court offered that [t] hese are men of no little 'administrative expertise,' and men who in fact occupy such positions as to known [sic] better than most the causes of inflation, the reasons for the freeze, and the purpose and intent of the Executive Order." 63 Interestingly, there was no indication in the record that this august body of officials had taken any part in the interpretation in question. The list itself is suggestive that they did not.
The lengths to which the TECA has gone to avoid overturning agency action are illustrated by Baldwin County Electric Membership Corp. v. Price Commission. 64 There, although the TECA found that the Price Commission's action was not covered by the literal terms of its regulations, it nonetheless upheld the agency's action, stating, "[i]n such a case, an administrative agency's interpretation of its own regulation is entitled to great deference by the courts. ' "65 The agency's action was upheld despite the fact that the so-called "interpretation" of the regulation by the agency was simply the publication of the name of the utility on an approved decision list, thereby exempting it from price control regulations. The TECA went so far as to state: "As a further consideration, there is a strong presumption against construing regulations so that they have the effect of altering regulatory actions already taken.'"66
The "great deference" test has evolved to the extent that the court now accords a "presumption" of validity to agency action. 67 energy agencies, 69 the TECA has taken every opportunity to announce and reaffirm its deference to both substantive and procedural aspects of agency decisionmaking. 0 Judicial deference to administrative agency expertise can be premised on various grounds. However, according judicial deference to agency decisionmaking is unsound where the doctrine results in an abdication of judicial responsibility. As the Supreme Court has noted:
The construction put on a statute by the agency charged with administering it is entitled to deference by the courts, and ordinarily that construction will be affirmed if it has a "reasonable basis in law."... But the courts are the final authorities on issues of statutory construction . . . and "are not obliged to stand aside and rubber-stamp their affirmance of administrative decisions that they deem inconsistent with a statutory mandate or that frustrate the congressional policy underlying a statute. . . ." "The deference owed to an expert tribunal cannot be allowed to slip into a judicial inertia . . . ."I The TECA has justified the extreme deference to stabilization and energy agencies on the grounds that the expertise to solve problems of inflation and scarce energy resources lies with the agency and that deference is especially appropriate for agency decisionmaking during the embryonic stages of a regulatory program. 72 The TECA has further relied upon the temporary "emergency" nature of the regulatory programs 73 as a basis for deference. It can be argued, however, that the TECA's deference to the agencies' expertise is misplaced. First, the TECA has placed its confidence in new and untried agencies. At least at the start, the "expertise" to which the court deferred was extremely limited. This country had never employed price and wage controls during peacetime and our most recent economic control effort was during the Korean War, more than twenty years ago. The stabilization agencies were not heavily staffed by economists who had expertise in the causes and cures for inflation, but rather by government bureaucrats drawn from the ranks of other federal agencies. Second, whether the agencies necessarily have greater expertise than the TECA is open to some question. The TECA would appear to have much greater expertise than other reviewing courts since it had exclusive jurisdiction over all appeals arising under the Economic Stabilization Act. In addition, the TECA's close relationship with the agencies should give the court sufficient insight into agency policies and practices to accept or reject the myth of "expertise" on a more objective basis than that afforded most appellate courts.
74

I. GENERAL FAIRNESS STANDARDS AND TECA REVIEW
The primary function of judicial review is to ensure that regulations and orders of administrative agencies do not exceed the agencies' delegated authority. This simple mandate is profoundly complicated when the court is determining compliance with the broad, vague and, in some instances, conflicting standards which Congress provided for implementation of the stabilization and energy programs.
In Pacific Coast Meat Jobbers Association v. COLC, 7 5 plaintiffs challenged COLC regulations that continued a temporary freeze on beef prices while allowing price increases for other meat products. 76 The plaintiff 74. Various commentators have noted the growing disillusionment with the role of regulatory agencies. See, e.g., Wright, Book Review, 81 YALE L.J. 575,579(1972) . One aspect of this disillusionment is the movement "away from blind trust in administrative competence." Id. 580. The judicial trust in administrative expertise may indeed be blind if it is true that "our regulatory and executive agencies are seldom really expert." Sofaer, Judicial Control of Informal Discretionary Adjudication and Enforcement, 72 COLUM. L. Rev. 1293 Rev. , 1306 Rev. (1972 The TECA responded to the "fair standards" challenge in Pacific Coast with the elliptical statement "that complete success, or complete fairness, is neither possible nor required in this kind of administrative action.' '78 The TECA made no effort to delineate the meaning of the "fair standards" mandate or to apply it to the specific regulations in question; rather, the court simply found that a rational basis existed for the regulation. 79 The Pacific Coast decision is anomalous in that the court used a rational basis test to justify denying relief required by the Act "to prevent gross inequities, hardships, [and] serious market disruptions. '80 The court in effect determined that the "fairness" standard in section 203(b) of the Economic Stabilization Act had been met if the agency had a rational basis for its regulation.
IV. TECA AND PROCEDURAL SAFEGUARDS
One of the matters that was frequently before the TECA during the economic stabilization program was the stabilization agencies' compliance with their procedural rules, as mandated by the Administrative Procedure Act (APA). Where administrative agencies such as the stabilization and energy agencies are permitted to implement policy, guided only by broad, open-ended delegations of authority, procedural safeguards take on added 77. Economic Stabilization Act § 203(b)(l)-(2). The standards contained in the Act required only that the stabilization program:
(1) be generally fair and equitable; (2) provide for the making of such general exceptions as are necessary to foster orderly economic growth and to prevent gross inequities, hardships, serious market disruptions, domestic shortages of raw materials, localized shortages of labor, and windfall profits; (3) take into account changes in productivity and the cost of living, as well as such other factors consistent with the purposes of this title as are appropriate; (4) provide for the requiring of appropriate reductions in prices and rents whenever warranted after consideration of lower costs, labor shortages, and other factors; and (5) call for generally comparable sacrifices by business and labor as well as other segments of the economy.
Id.
This Of the procedural standards set forth in the APA, only those contained in sections 553 and 555(e) apply to the economic stabilization and energy agencies.
8 3 Section 553 requires that general notice of proposed rulemaking, including a statement of legal authority, and either the terms or a substantial summary of the proposed rules be published in the Federal Register. It also provides for comment by interested parties on the proposed rules before their final publication.8 4 Section 555(e), which covers agency orders other than rulemaking, requires prompt notice accompanied by a brief statement of the reasons for denial of any written request in connection with any agency proceeding.
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The economic stabilization agencies were not required to hold hearings and, thus, were subject only to the requirements of "notice and comment" rulemaking and the obligation to provide a rationale for the denial of administrative relief. 86 These requirements were specifically imposed to ensure procedural fairness while giving the agencies sufficient latitude to deal with the national economic emergency. 87 It would seem that Congress intended that administrative agency action be tempered by adherence to the limited procedural requirements of these APA provisions. However, the economic stabilization (and later the energy) agencies have 86. The FEA is required to publish notice of proposed rules and regulations in the Federal Register and provide a 10-day period within which written comments regarding proposed agency action may be submitted. 15 U.S.C. § 766(i)(1)(A) (1970) . The statute permits waiver of these requirements "where strict compliance is found to cause serious harm or injury to the public health, safety, or welfare, and such finding is set out in detail in such rule, regulation, or order." 15 U.S.C. §766(i)(1)(B) (1970) .
The FEA is directed by statute to provide an opportunity for oral presentation of views, data and arguments to the agency where a rule, regulation or order "is likely to have a substantial impact on the Nation's economy or large numbers of individuals or businesses." 15 U.S.C. § 766(i)(1)(C) (1970) . The hearing is to be held prior to the agency action "[to the maximum extent practicable" and where a hearing is required under the statute but is not held prior to the agency action, the agency is directed to hold the hearing within 45 days of the issuance of the rule, regulation or order. Id.
87. At least one court has recognized that "the informal or expeditious nature of the administrative procedure leading to an action or decision should not induce courts to relent in their demand for an adequate statement of reasons." Dry Color Mfrs. Ass'n v. Department of Labor, 486 F.2d 98, 106 (3d Cir. 1973) .
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consistently refused to comply with the minimal procedural requirements imposed by Congress, and the TECA has only rarely required adherence.
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In Mass Retailing Institute v. COLC, 89 the TECA upheld a district court judgment for the COLC, finding that postal rate increases did not violate price control regulations. The TECA held that the COLC could exempt postal rates from the regulation, notwithstanding its "failure to give specific reasons for its grant of an exemption from price controls. "90 The court noted that although the absence of specific reasons "makes the task of judicial review more difficult, there is enough before us to demonstrate that the exemption was consistent with the standards designed to prevent 'gross inequities' and 'hardships' set forth in § 203(b)(2) of the Economic Stabilization Act of 1970. ' ' 91 Although the TECA did warn that "[i]n the future . . . the Cost of Living Council should make explicit the bases of its judgment," 92 the warning was insufficient to prompt the Price Commission, an administrative agency under the parent COLC, to take the hint. In Baldwin County Electric Membership Corp. v. Price Commission ,93 over a strong dissent by the late Judge Hastie, the court upheld a Price Commission decision to allow rate increases in the sale of electric power, even though no reason was given for the Commission's decision. The TECA expressly rejected the plaintiff's contention that the Price Commission's interpretation of one of its regulations should not be given effect in the absence of an articulated reason for the interpretation. The court concluded that by placing the utility on an approved rate increase list, the Price Commission had implicitly ruled that the increase did not come within the terms of a regulation that would have 88. See, e.g (1973) .
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required suspension of the increase. The court supplied its own post hoc rationale for the Price Commission's decision, noting that the Federal Power Commission had stated its grounds for approval of the increase, that these grounds were known to the Price Commission and, therefore, that the Price Commission "assented to the rationale expressed by the FPC. , 94 In one of the rare TECA dissents, Judge Hastie found it "amazing and perhaps unprecedented" that an administrative agency should refuse to supply a party affected by agency action "with a copy of any formal document embodying that decision or to disclose the identity of the individual or individuals who rendered the decision." 95 Not only did the Price Commission fail to state the rationale for its action, Judge Hastie noted, but there was no formal record of the actual decision, nor in fact were the individuals within the Price Commission responsible for the decision ever identified.
96
Given these circumstances, Judge Hastie stated: "I see no way in which such action of a remote subordinate without Commission authorization can lawfully be recognized as effective Commission action validating an otherwise unlawful price increase. "
97
In Plumbers Local 519 v. Construction Industry Stabilization Committee,98 a Construction Industry Stabilization Committee (CISC) ruling, which substantially reduced two negotiated wage increases, was challenged on the grounds that the only rationale for the ruling set forth by CISC was that "the [proposed] wage levels [are] unreasonably inconsistent with the stabilization policies of the Committee. "99 The union argued that this was not an adequate statement of the CISC's grounds for denying the increases. The TECA, in its review, found that the conclusory statement of the CISC supporting its notice of denial was sufficient to comply with section 555(e) of the APA. The court, again merely warning the agency without overturning its procedurally defective ruling, found that
[i]t would have been preferable for CISC to have included in its notice of denial some reference to the § 203(b) standards upon which it had relied and we trust that in the future it will do so, but nonetheless, in the case at bar, the evidence relevant to the § 203(b) standards so clearly supports CISC's conclusion as to make its terse disposition self-explanatory. (Chenery I) 1°2 that agency decisions must be reviewed upon the basis of the validity of the grounds stated by the agency as disclosed in the record before the Court, and not upon other unarticulated grounds which theoretically might provide a "reasoned decision."103 The Court strengthened this holding in Chenery H14 when it emphasized that the agency must clearly articulate its rationale: "If the administrative action is to be tested by the basis upon which it purports to rest, that basis must be set forth with sufficient clarity as to be understandable." 1 0 5 The Court refused to guess at the theory underlying the agency's action or to distill a rationale from vague and indecisive agency language, stating " ' [w] e must know what a decision means before the duty becomes ours to say whether it is right or wrong.' " 106 An adequate statement of a rationale for the agency's decision is an essential element in guaranteeing "principled fairness" for interested parties and the public 10 7 and is equally applicable to agency rulemaking and to agency adjudication. 108 The requirement that the agency state the reasons for its actions serves several purposes. First, it provides an internal check on arbitrary agency action by ensuring that before it acts the agency is able to articulate the reason for its decision. Second, it spells out for an affected party the basis of the decision. Third, it opens the administrative decisionmaking process to public scrutiny. Finally, it facilitates judicial review by providing a record of decision.
The procedural requirement that the agencies state grounds for denying requested relief was one of the few APA provisions that Congress imposed 101. 332 U.S. 194 (1947) 107. The requirement that an agency explain the rationale underlying its decisionmaking and the development of a body of standards from these reasoned decisions "tends to encourage greater deliberation, self-consciousness, and consistency in the exercise of administrative discretion and thereby reduces the likelihood that an agency will act arbitrarily." Freedman, Summary Actions by Administrative Agencies, 40 U. ClI. L. REV. 1, 44 (1972) .
108. Leventhal, supra note 2, at 72-77. Vol. 1978:113) upon the economic stabilization agencies. Both the agencies and the TECA, however, have adopted a very cavalier attitude toward this fundamental requirement. I09 The decisions of the TECA demonstrate the extent to which the court has abdicated its responsibility to require "reasoned" administrative action and a coherent record for judicial review. The TECA has allowed the claim of regulatory urgency to undermine the desired goal of "principled fairness."
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V. THE NATURE OF THE AGENCY RECORD AND ITS EFFECT ON JUDICIAL REVIEW
Another glaring deficiency in the TECA judicial review of economic stabilization and energy agency decisionmaking has been its failure to require a fully developed administrative record for appellate review. 1 1 An administrative record is of fundamental importance to a reviewing court because the court has access to no other information except for counsels' representations in briefs and oral argument. Thus, the quality of judicial review depends upon the adequacy of the record.
The economic stabilization and energy agencies were not required by statute to conduct formal hearings prior to the issuance of adjudicative orders or the promulgation of general rules. Therefore, stabilization and energy agency decisionmaking did not produce well-documented agency files or a "record" as that term is generally understood.
Given the nature of the stabilization and energy agency records, it was not uncommon for the district courts to review agency regulations and decisions on the basis of affidavits of agency experts or decisionmakers.112 Thus, the administrative record upon which review by the district court would be based did not consist of a full record compiled by the agency at the 
111.
The TECA has, in at least one instance, articulated the need for a properly developed record in order to carry out judicial review. See National Petroleum Refiners Ass'n v. Dunlop, 486 F.2d 1388 , 1391 -92 (Temp. Emer. Ct. App. 1973 . The TECA remanded to the district court because of improper certification of the constitutional issues, but it noted in so doing that the court had the discretion to remand a case to a trial court for development of a factual record even where "substantial" constitutional issues were present. See generally Pederson, Formal Records and Informal Rulemaking, 85 YALE L.J. 38 (1975) (a seminal article on the administrative record and the role it plays in judicial review).
112. See, e.g., Nader v. Sawhill, 514 F.2d 1064 (Temp. Emer. Ct. App. 1975 1973) . [Vol. 1978:113 time of its decisionmaking, setting forth the evidence upon which it relied in promulgating its rule or order. Rather, it consisted of post hoc selfserving affidavits of the agency head or an agency expert produced expressly for the district court's review.
Similar problems with judicial review of regulations and orders were avoided by the World War II Office of Price Administration through the use of a protest procedure. 113 That procedure allowed a party affected by price controls to "file a protest specifically setting forth objections to any such provision and affidavits or other written evidence in support of such objections." 1 1 4 The OPA administrator was then required to either grant or deny the protest and to notice it for hearing or to provide an opportunity to present further evidence in connection with the protest. When the OPA denied requested relief, the administrator was required to "inform the protestant of the grounds upon which such decision is based and of any economic data and other facts of which the administrator has taken official notice." 1 15 The protestant was thereby apprised of and given an opportunity to challenge the evidence upon which the administrator had relied in implementing the regulation or order in question. Moreover, the protest record served as the "primary record for judicial determination of the validity of the regulation or order."11 6
The OPA procedures can be contrasted with those of the economic stabilization and energy agencies. The Economic Stabilization Act contained no provision for a protest procedure whereby an administrator was required to compile an agency record in support of agency regulations or orders. Notwithstanding the agency procedures that provided for interpretations of rulings, exemptions and reclassifications, 117 substantially all of the supra note 24, at 64. The protest record was to consist of: (1) the protest and supporting affidavits; (2) the statement of considerations accompanying the regulation; (3) agency evidence, including economic data and other facts of which the administrator took official notice, in support of the provisions against which the protest was filed, in the form of affidavits or otherwise as the Administrator deemed appropriate; (4) supporting statements, accompanied by affidavits and other data in written form, of persons affected by the provisions against which the protest was filed; (5) the protestant's evidence rebutting (3) and (4); (6) any oral testimony taken in the course of the proceedings; and (7) all orders and opinions issued in the course of the proceedings. These materials also comprised the record filed for review purposes with the Emergency Court of Appeals. Auerback, supra note 113, at 63-64.
117. The Economic Stabilization Act of 1970, as amended, and the Emergency Price Control Act of 1942 provided for individual adjustment and industry exemptions from each Act. In section 203(a) of the Economic Stabilization Act, the President was directed to ensure that
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DUKE LAW JOURNAL [Vol. 1978:113 litigation challenging economic stablization agency decisionmaking entailed direct challenges to the regulations or orders themselves rather than judicial review of a record compiled as a result of an agency proceeding.
The Record in Informal Agency Rulemaking.
Currently, one of the most perplexing problems in administrative law concerns the judicial review of administrative regulations promulgated orders and regulations implementing the stabilization program "provide for the making of such adjustments as may be necessary to prevent gross inequities." Economic Stabilization Act § 203(a). In section 203(b), it was stipulated that all standards must "provide for the making of such general exceptions and variations as are necessary to foster orderly economic growth, and to prevent gross inequities, hardship, serious market disruptions, domestic shortages of raw materials, localized shortages of labor, and windfall profits." Id. at § 203(b)(2). A similar provision was applicable to the FEA. 15 U.S.C. § 766(i)(1)(D) (Supp. V 1975 (Supp. V ) (repealed 1977 .
The economic stabilization agencies attempted to regulate a complex economy using very imprecise tools. Exceptions and exemption procedures were therefore of crucial importance. Judge Leventhal has aptly described the need for individual adjustments and exceptions in the price stabilization program during World War II:
The initial price regulations were often "first cuts" at a problem, resolving an uncertainty and staking out how the agency would exercise its powers. Businesses were grouped according to a few similarities, and a single policy was made applicable. Exceptions and adjustments were the safety valve by which salient differences between parties initially treated alike could be exposed and evaluated. Leventhal, supra note 2, at 75.
Merely providing for exceptions and exemptions in an administrative regulatory scheme does not guarantee that "principled fairness" will result. For example, the "90-day freeze" that initiated the economic stabilization program provides "heart-breaking examples of sellers or renters caught in the freeze with their prices down-that is to say with cost increases that had not yet been reflected in their prices during the base period." Nathanson, supra note 2, at 60. (1973) . Weber notes that only five of approximately 2,435 requests for exception from the freeze were granted. Id. 80-81. The restrictive standards applied to the hardship cases during the price freeze of August 15, 1971 to November 14, 1971 can perhaps be justified on the basis of the temporary nature of the wage-price freeze and the prospect that its successor would accommodate the inequities of the short term program.
The right of affected parties to seek administrative relief from inequitable and unreasonably burdensome orders and regulations was based upon statutory language which required generally that the agency only "prevent gross inequities" and "hardships." Economic Stabilization Act § 203(b)(2). "MIThis concept lacked both precision or any amplifying legislative history." A. WEBER, supra at 81. Under similarly elusive general language in the Emergency Price Control Act of 1942, Judge Leventhal has pointed out that the World War II stabilization agencies achieved "principled fairness" by requiring that the basis for relief in exceptions and adjustment orders had to be embodied in a general standard. No applicant received relief from a price regulation unless a general provision in the regulation authoized it; alternatively, one who met the general conditions specified was entitled to relief as a matter of right, not of administrative privilege. Leventhal, supra note 2, at 79. The economic stabilization agencies did not attempt to define the terms "hardship" or "gross inequity," or otherwise attempt to explicate the criteria by which they would allow access to this extraordinary relief. Thus, there was no published administrative principle "to prevent the agenc [ies] through "notice and comment" rulemaking. 118 This simplified type of agency proceeding is functionally different than adjudicative proceedings and rulemaking "on the record," which require an agency decision based solely upon a formal record. The salient procedural requirements of informal rulemaking are public notice in the Federal Register of proposed regulations and allowance of sufficient time for interested parties to comment on the agency's proposals. Since the informal rulemaking procedures result in regulations of a quasi-legislative nature, judicial review takes on a different character. The court is called upon to review not an evidentiary record of agency action but a quasi-legislative, policy-type decision. Thus, the judicial review of informal rulemaking of any administrative agency is complicated "in that the agency is not limited to a decision based on a carefully delimited 'record.' "119
In reviewing rulemaking of economic stabilization agencies, the TECA The exceptions to energy agency regulatory action and adjudication have produced similar problems. In Powerine Oil Co. v. FEA, 536 F.2d 378 (Temp. Emer. Ct. App. 1976), the TECA observed that the statutory authority to make individual adjustments and grant exceptions from EPA regulations had not been subjected by Congress to any test or standards. Since Congress left the exceptions process to the President, the responsibility for and power to determine criteria was further delegated to the agency. The agency was deemed to have great flexibility in designing and carrying out exceptions procedures.
In Delta Refining Co. v. FEA, 559 F.2d 1190 (Temp. Emer. Ct. App. 1977), there was a challenge to an PEA refund order by which Delta was required to purchase additional entitlements after a year-end audit showed that its financial condition was better than it had projected when it secured PEA approval of a reduction in entitlement purchase obligations. Delta argued that the refund order involved a unique recapture program which was not provided for in FEA regulations and that FEA could invoke such a program only by promulgation of administrative regulations and not by use of administrative order. The TECA affirmed the district court decision holding that PEA had the power to grant relief from entitlement purchase obligation on a conditional basis. The retrospective revocation of entitlement relief was founded on the broad grant of congressional authority to make adjustments in the exception process.
On the TECA's review of the exceptions process in the energy agencies, see Amtel, Inc. The PEA has improved on the dismal record of the Economic Stabilization agencies by setting forth the agency criteria in determinations of "serious hardship or gross inequity" under 10 C. 119. Verkuil, supra note 29, at 187. Verkuil has concluded "that 'record' now means whatever the agency produces on review." Id. at 204. Vol. 1978:113] has not only suffered because of the limitations inherent in review of "notice and comment" rulemaking, but it has also had the added problem of dealing with regulations that were published without even the rudimentary procedures of "notice and comment." 1 20 In these cases, the TECA review has proceeded without the benefit of agency rationale or comments of interested parties. The only "administrative record" for review consisted of the final regulations.
The question raised is whether the TECA, or any reviewing court, absent a trial de novo, 12 1 can scrutinize agency decisionmaking that is derived from informal rulemaking proceedings where the record consists solely of the agency rule. The question has no single or simple answer. Fundamentally, the issue is whether the agency is limited to producing as a "record" only that which was considered during the formulation of the regulations, or whether a "record" may be embellished by post hoc rationalizations which the agency presents to support its earlier decisionmaking.1 22 The answer to 120. See, e.g., Nader v. Sawhill, 514 F.2d 1064 (Temp. Emer. Ct. App. 1975 , where the TECA upheld COLC action implementing a one dollar per barrel increase in the allowable price of certain "old" crude oil. The COLC had proceeded under 5 U.S.C. § 553(b) (1970), which permits an exception to the usual notice requirements "for good cause." The TECA upheld the COLC's use of the "good cause" exception despite the agency's failure to adequately state reasons for using the expedited procedure, as required by the statute. 514 F.2d at 1068. This failure, the TECA found, was "a technical violation of normal procedures" which will not be the basis for overturning agency action where "good cause in fact was present." Id. at 1068-69. The TECA did "warn that repeated technical noncompliance will not be tolerated ... Assuming less calamitous circumstances, we fully expect that any future decisions will take the utmost advantage of full and open public comment." Id. at 1069.
See also Texaco, Inc. v. FEA, 531 F.2d 1071 (Temp. Emer. Ct. App.), cert. denied, 426 U.S. 941 (1976) , where the regulation in question was to become effective before the thirty days notice required by 5 U.S.C. § 553(d) (1970) . In addition, the FEA had failed to state the reasons for making the regulation immediately effective. The TECA upheld the regulation, despite the procedural defects, since "there obviously was good cause for the regulation to be made effective immediately." 531 F.2d at 11082. Finding no "substantial departure from the require. ments of the APA or prejudice from technically flawed procedures," the TECA determined that the case fell within the principle established by Nader and upheld the regulation. In further support, the TECA cited its decisions in California v. Simon, 504 F. 121. An inadquate administrative record can be corrected by a de novo review in the trial court. One commentator has noted that the reviewing court would be warranted in undertaking a de novo review where the fact finding procedures were inadequate and the decision of the administrative agency was, therefore, arbitrary and capricious. In such a case, the court would be unable to review the decision for lack of an adequate evidential record. The reviewing court would therefore be forced to make its own findings of fact in order to grant relief. Fourth Circuit Review, supra note 106, at 272 n.69. Illustrative of the problem are Peoples Bank v. Saxon, 373 F.2d 185 (6th Cir. 1967) , and First Nat'l Bank v. Saxon, 352 F.2d 267 (4th Cir. 1965 this question depends not only upon consideration of the functional purpose of the record but also upon the need for "principled fairness" to parties affected by agency rulemaking. While the efficiency and expediency to be gained by informal rulemaking may justify limitations on judicial-type hearings, rulemaking should not serve as the means by which administrative urgency overcomes administrative fairness. In the absence of records, both district courts and the TECA have permitted the affidavits of policy decisionmakers to be used to explicate the rationale for both informal rulemaking and agency orders affecting individual parties. The TECA, ignoring the principles of the Chenery cases and the statutory requirements of section 555(e) of the APA, has predicated judicial review upon affidavits which present the post hoe rationale of the economic stabilization agencies. This review procedure was approved by the TECA in Plumbers Local 519 v. Construction Industry Stabilization Committee.123 There, the CISC did not fully explain the rationale for its decision that proposed wage increases were inconsistent with stabilization policies until the government moved for summary judgment in the district court. At that time, Dr. John Dunlop, then chairman of COLC, submitted an affidavit setting forth the CISC rationale. The TECA upheld this procedure despite an argument that Dr. Dunlop's affidavit was a post hoc rationalization for a record which contained a decision without factual basis. The court observed of informal rulemaking procedures on appeal. Compare SEC v. Chenery Corp., 318 U.S. 80 (1943) , with Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U. S. 402 (1971) . Overton Park was a major success for environmental litigants because it imposed the requirement that administrative records contain an adequate explanation of the agency's decision on a proposed project at the time the challenged decision was made by the agency. Mere litigation affidavits or post hoc rationalizations by agency officials, unaccompanied by the administrative record, were deemed to be an inadequate basis for applying the "arbitrary and capricious" standard of review, and were found not to constitute the "whole record" as required by the APA. 1381-1431 (1970) , requiring all new cars to be equipped with factory installed front seat head restraints. The Act provided that, upon challenge, the agency was required to file with the court a record of the proceedings upon which the Secretary based his order. The court held that the "record" envisioned by the statute was whatever the agency had before it during rulemaking. However, the court warned that:
[O]n the occasion of this first challenge to the implementation of the new statute [National Traffic and Motor Vehicle Safety Act] it is appropriate for us to remind the Administrator of the ever present possibility of judicial review . . . . We do not expect the agency to discuss every item of fact or opinion included in the submissions made to it in informal rulemaking. We do expect that, if the judicial review which Congress has thought it important to provide is to be meaningful, the "concise general statement of. . .basis and purpose" mandated by [the Act] will enable us to see what major issues of policy were ventilated by the informal proceedings and why the agency reacted to them as it did. 407 F.2d at 338. The use of post-litigation affidavits by the federal energy agencies is also commonplace. 1 27 In Nader v. Sawhill, 128 the appellants argued that the rationale contained in post-litigation affidavits of the decisionmakers presented "new" justifications for agency action which should be disregarded by the court in its review of the agency action. The court responded by reaffirming that the use of such affidavits is permissible, 29 concluding that they are appropriate "where the reviewing court does not have the benefit of a detailed administrative record developed in the course of normal rulemaking procedures."13 0 While litigation affidavits are commonly used as a means of summarizing or synthesizing the rationale for an agency action, this in no way justifies an agency's use of litigation affidavits to formulate in the first instance a rationale for its action. 13 ' A number of objections can be raised to this 124. Id. at 1056 . 125. 490 F.2d 985 (Temp. Emer. Ct. App. 1973 Union, 490 F.2d 1398 , 1402 (Temp. Emer. Ct. App. 1973 , where an affidavit of Dr. Dunlop was used to supply detailed reasons for a COLC decision to selectively continue wage controls on the health industry.
In Chrysler Corp. v. Dunlop, 490 F.2d 985 (Temp. Emer. Ct. App. 1973) , the agency had difficulty articulating a rational basis for delaying the price increases requested by Chrysler. The court found that affidavits submitted to date do not provide a rational explanation for the deferral of Chrysler's proposed price increase. We do not suggest that there might not be a rational basis, but observe merely that the present affidavits do not contain factual 131. The TECA's acceptance of litigation affidavits setting forth the agency's rationale is somewhat akin to a mandamus action where new evidence is taken without affording a trial de novo. In a mandamus procedure, judicial review is conducted "on the basis of the record as it stands upon the completion of the mandamus trial; thus, although there may not have been adequate evidence at the time the officer acted, the evidence at the hearing may suffice to uphold it." L. JAFFE, JUDICIAL CONTROL OF ADMINISTRATIVE ACTION 187 (1965) .
[ Vol. 1978:113 practice. First, without previously stated reasons for an agency action, the plaintiff's burden in challenging the agency decisionmaking is significantly increased. In the absence of a statement of reasons for the agency action, the challenging party is effectively precluded from focusing on the specific rationale of the agency's decision. Second, and of primary importance, the affidavit permits the agency to use hindsight in order to create a rationale for its action. The TECA decisions approving the use of litigation affidavits are inconsistent with both appellate 132 and Supreme Court decisions 33 outlining the requirements of judicial review of agency actions, and they undermine the goal of "reasoned" decisionmaking.
Concededly, the TECA has been charged with reviewing acts of agencies which Congress contemplated would use abbreviated procedures, giving rise to somewhat "barren" records. However, the TECA could have acted consistently with its policy of "great deference" to the economic stabilization agencies without resorting to the use of post hoc litigation affidavits by remanding the cases back to the agency for a statement of agency rationale. [A] conclusionary statement of reasons places too great a burden on interested persons to determine and challenge the basis for the standard, and makes possible in any subsequent judicial review the use of post hoc rationalizations that do not necessarily reflect the reasoning of the agency at the time the standard was issued. Dry Colors Mfrs. Ass'n v. Department of Labor, 486 F.2d 98, 106 (3d Cir. 1973 ). An even stronger objection was stated by the Tenth Circuit:
The integrity of the administrative process must be judged by what took place in the administrative proceedings as reflected on the administrative record unaided by affidavit proof in the reviewing court. Garvey v. Freeman, 397 F.2d 600, 611 (10th Cir. 1968) . See also Trailways of New England, Inc. v. CAB, 412 F.2d 926, 931 (Ist Cir. 1969) .
The courts have often indicated that post hoc rationalizations of counsel will not suffice to support agency actions. See, e.g., Hooker Chemicals & Plastics Corp. v. Train, 537 F.2d 620, 634 (2d Cir. 1976); American Meat Inst. v. EPA, 526 F.2d 442, 465 (7th Cir. 1975); Hawaiian Telephone Co. v. FCC, 498 F.2d 771, 777 (D.C. Cir. 1974); NLRB v. Gibson Prod. Co., 494 F.2d 762, 768 & n.9 (5th Cir. 1974); Portland Cement Ass'n v. Ruckelshaus, 486 F.2d 375, 395 (D.C. Cir. 1973 ), cert. denied, 417 U.S. 921 (1974 International Harvester v. Ruckelshaus, 478 F.2d 615, 632 (D.C. Cir. 1973) .
133. The Supreme Court in the seminal Chenery cases, SEC v. Chenery Corp., 318 U.S. 80, 87 (1943), and SEC v. Chenery Corp., 332 U.S. 194, 196 (1947) , enunciated what has become a fundamental rule in administrative law: in reviewing agency decisions, courts may only consider agency records and the grounds stated by the agencies as the rationales for their decisions. The Court reaffirmed this principle in Burlington Truck Lines v. United States, 371 U.S. 156, 167-68 (1962) , and in subsequent cases. See FPC v. Texaco, Inc., 417 U.S. 380, 397 (1974); Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 419 (1971); NLRB v. Metropolitan Life Ins. Co., 380 U.S. 438 (1965) .
134. On the use of remands, see Freedman, The Uses and Limits of Remand in Administrative Law: Staleness of the Record, 115 U. PA. L. REv. 145 (1966) . Freedman observes that a remand for development of the record "would at least provide an enlarged factual context in which to explore the reach of the questions and might well cast them in a different light." Id. at 152. The remand procedure "has the capacity for inviting a dialogue with an agency," id. at
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Because it has permitted agencies to generate "records" ex post facto for the purposes of judicial review, the TECA has encountered a number of undesirable consequences that could have been avoided by confining the agency record to the administrative agency file. Even though the concern for administrative urgency was paramount at the time of the decisionmaking, it must be asked whether the TECA properly balanced the need for expedient administrative action with the long-range goals of "principled fairness." It seems that fairness would require that where an agency has engaged in decisionmaking without compiling sufficient written data and a sufficient rationale to support its conclusion, the administrative action should not be upheld on review.
VI. THE EFFECT OF THE CONGRESSIONAL DELEGATION OF AUTHORITY
ON THE ROLE OF JUDICIAL REVIEW BY THE TECA Obviously, courts are constrained in defining the judicial-agency relationship. They must act within the parameters set by Congress in the organic legislation which created the agency and established its mandate. Congress may also, as it has in the case of the economic stabilization and energy agencies, set forth the jurisdictional scheme for judicial review, including a prescribed standard for trial and appellate review. While this Article is concerned primarily with the relationship between the TECA and the agencies, this relationship is in important respects structured by the congressional legislation which created the agency, and it should be considered in that light.
Both the economic stabilization and energy programs are characterized by a statutory delegation of authority which confers broad powers upon the agencies without suggesting how these vital national programs are to be implemented. 135 The congressional legislation in each case consists of little more than a skeletal outline and does not purport to dictate the techniques to be applied by the agencies in pursuit of the national policies mandated by the statutes. Consequently, the economic stabilization and energy agencies were left with an unprecedented degree of administrative latitude to control this nation's peacetime economy and to manage energy allocations. 153 , and "can have an effect upon an agency's achievement of the substantive policies that have been entrusted to its keeping. " Id. at 167. 135. Even though the breadth of the delegation of authority in the Economic Stabilization
Act elicited a constitutional challenge, broad delegations of authority are now commonplace. One commentator has observed that "[tlhe ambivalence that has frustrated our attempts as a society to arrive at a coherent ideology of governmental activism has also caused Congress to legislate most economic regulation in evasive generalities, leaving to the respective administrative agencies the essential tasks of evolving regulatory policies." Freedman, Crisis and Legitimacy in the Administrative Process, 27 STAN. L. REV. 1041 REV. , 1054 REV. (1975 144 The holding in Amalgamated Meat Cutters was based upon the theory that the sole limitation on a legislative delegation of authority is the requirement that there be a statement of principles to guide executive action so that future compliance with the legislative intent can be judicially ascertained. 1 45 Given the absence of explicit standards in the delegated authority, the court found several implied limitations on administrative action: first, the requirement of fairness and equity; 14 1 second, the expectation that the stabilization agencies would promulgate additional standards which would "limit the latitude of subsequent executive action";147 and finally, the pressures to comply with the standards caused by the scrutiny of Congress, the courts and the public.1 4 No attempt was made to "define the contours of the standard of broad fairness and avoidance of gross inequity' 149 required by Congress, although presumably the standards were to evolve from the informal rulemaking of the economic stabilization agencies and the application of these rules in particular factual settings. The court did make clear, however, that the "fairness" standard and its application were subject to scrutiny by the courts and that judicial review of administrative decisionmaking was of particular importance where administrative agencies are given broad grants of legislative power. 144. Judge Leventhal noted that it was in Yakus that the Supreme Court upheld "perhaps the broadest delegation yet sustained . . . for the ultimate standard in the 1942 statute was only that the maximum prices 'be generally fair and equitable."' 337 F. Supp. at 747.
145. 337 F. Supp. at 746-55. Judge Leventhal's understanding of the limited scope of the delegation doctrine conforms with the statements on the subject by the Supreme Court. The Court stated in Yakus that " [t] he essentials of the legislative function are the determination of the legislative policy and its formulation and promulgation as a defined and binding rule of conduct." 321 U.S. at 424. In upholding the delegation of power by Congress in Yakus, the Court noted that
[o]nly if we could say that there is an absence of standards for the guidance of the Administrator's action, so that it would be impossible in a proper proceeding to ascertain whether the will of Congress has been obeyed, would we be justified in overriding its choice of means for effecting its declared purpose of preventing inflation. The decision in Amalgamated Meat Cutters, upholding a broad, essentially standardless delegation of congressional authority, is consistent with the current constitutional pattern, as enunciated by the courts 1 51 and recommended by the commentators. 152 Under the modern view of delegation, administrative discretion is best limited not by detailed delegations of authority, but through agencies' actions circumscribing their own discretion. 153 This view is premised on the theory that agency decisionmaking which is open, reasoned and published confines the discretion of the agency. Such an approach would appear to have merit only when the courts require the agency to promulgate standards and then, by way of judicial review, ensure adherence to the agency standards as well as to the statutory mandates.
It is clear from the Amalgamated Meat Cutters decision that Judge Leventhal did not envision a standardless exercise of administrative discretion by the economic stabilization agencies. In fact, he stressed "the role of ongoing administrative standards," 154 which "limit the latitude of subsequent executive action" and allow the courts to "assess the Executive's adherence to the ultimate legislative standard." 155 The decision thus makes clear the judicial expectation that an emergency economic stabilization agency created by a broad delegation of authority would be adequately controlled by the evolution of standards enforceable through judicial review.
Within the context of this study, the delegation of authority doctrine is of primary interest as a factor affecting the vigor of TECA review of stabilization agency decisionmaking. The broad delegation of authority upheld in Amalgamated Meat Cutters, even though indirectly modified by subsequent congressional amendment, 156 could be viewed as either inducing or discouraging "close scrutiny" by a reviewing court of agency action. On one hand, the TECA, faced with the prospect of reviewing the decisionmaking of administrative agencies which have been given "blank checks" by Congress, could adopt a policy of stringent judicial review to assure adequate safeguards against arbitrary and unreasonable agency action. A broad delegation of authority, coupled with an exemption from APA requirements, could be viewed as a substantial threat to the procedural rights of individuals affected by agency action. Under this view, a concern for "principled fairness" would seem to dictate close scrutiny by the TECA to ensure that minimal procedural and substantive safeguards are jealously guarded.
15 7 On the other hand, the broad delegation of authority could be seen as evidence of a legislative intent to limit the scope of review of agency actions. This has been the view unabashedly adopted by the TECA. 158 The practical effect of the TECA's position has been to substantially increase the plaintiff's burden in showing that a particular agency action was arbitrary and capricious. In Pacific Coast Meat Jobbers Association v. COLC,1 5 9 the court found that the beef price ceiling was supported by substantial evidence in the record such that we cannot say that the C.L.C. [Cost of Living Council] was acting in an arbitrary or capricious manner, or that the decision of the District Court was erroneous. Also, since the President and those to whom he delegates this power are specifically given by the Economic Stabilization Act the power to institute price controls, and the regulations involved here were enacted in furtherance of the statutory goals of fighting inflation and stabilizing the economy, plaintiffs have failed to show that the C.L.C. actions were illegal.1 6 0 The effect of the broad delegation of authority also surfaced in DeRieux v. Five Smiths, 161 where the court confronted a major challenge to its "due deference" doctrine. 1 62 The TECA stood by its reliance upon the deference to the economic stabilization agencies expressed in University of Southern California v. COLC, 163 based in part upon the broad delegation of authority. The TECA found it "no abdication of our constitutional role for this court to recognize the breadth of the delegations involved in this particular statute and this particular 'Order." 164 The problem presented by the broad delegation of authority in the Economic Stabilization Act cannot be wholly attributed to the administrative agencies since they have generally proceeded to employ informal rulemaking (although abbreviated in form) to set standards affording a measure of elemental fairness to regulated parties. The failure lies with the TECA in its reluctance to compel agency compliance with procedural safeguards and with the broad standards of fairness in the statute itself.
A further problem with broad statutory standards arose in the TECA review of matters stemming from the Emergency Petroleum Allocation Act (EPAA). 1 6 1 The Act outlines a series of policy objectives, the most prevalent characteristic of which is their conflicting nature. 166 In upholding the congressional delegation of authority contained in the EPAA, the court stated:
Where the obvious intent of Congress is to give to the President and his delegates broad power to do what reasonably is necessary to accomplish legitimate purposes rendered necessary by a recognized emergency, and regulations are fashioned to implement the Congres- 166. The EPAA specifies nine objectives which the FEA is to pursue in its regulatory effort:
(A) protection of public health (including the production of pharmaceuticals), safety and welfare (including maintenance of residential heating, such as individual homes, apartments and similar occupied dwelling units), and the national defense; (B) maintenance of all public services (including facilities and services provided by municipally, cooperatively, or investor owned utilities or by any State or local government or authority, and including transportation facilities and services which serve the public at large); (C) maintenance of agricultural operations, including farming, ranching, dairy, and fishing activities, and services directly related thereto; (D) preservation of an economically sound and competitive petroleum industry; including the priority needs to restore and foster competition in the producing, refining, distribution, marketing, and petrochemical sectors of such industry, and to preserve the competitive viability of independent refiners, small refiners, nonbranded independent marketers, and branded independent marketers; (E) the allocation of suitable types, grades, and quality of crude oil to refineries in the United States to permit such refineries to operate at full capacity; (F) equitable distribution of crude oil, residual fuel oil, and refined petroleum products at equitable prices among all regions and areas of the United States and sectors of the petroleum industry, including independent refiners, small refiners, non-branded independent marketers, branded independent marketers, and among all users; (G) allocation of residual fuel oil and refined petroleum products in such amounts and in such manner as may be necessary for the maintenance of, exploration for, and production or extraction of--(i) fuels, and (ii) minerals essential to the requirements of the United States, and for required transportation related thereto; (H) economic efficiency; and (I) minimization of economic distortion, inflexibility, and unnecessary interference with market mechanisms. 15 U.S.C. § 753(b) (Supp. V 1975) . Vol. 1978:113] sional mandate, the court should not interfere with the prerogative of the agency to select the remedy which for rational reasons is deemed most appropriate.1 67 The TECA noted in Reeves v. Simon 168 that "[i]t would have been an impossibility to achieve all of the objectives" of the EPAA. 1 69 Thus, given a rational basis for the choice of conflicting policies and the traditional deference to the economic stabilization and energy agencies, the TECA reversed the district court decision enjoining the FEO from implementing a regulation prohibiting retail gasoline service stations from limiting sales to regular customers during the height of the gasoline shortage. 1 70 Whenever, as here, the congressional delegation of authority provides for conflicting policy objectives or objectives which require a degree of balancing, it is unlikely that any court, and especially the TECA, will closely scrutinize agency decisionmaking.
171
With regard to the nature and scope of TECA review, it is suggested here that a broad delegation of authority presents a court with divergent and contrary frames of reference for structuring review of agency action. The court can find in the broad delegation the rationale for either stringent or "passive" judicial review. Judge Leventhal, who was faced with the impossible task of reconciling the need for emergency price and wage controls with the total absence of standards in the first Economic Stabilization Act, argued that the broad delegation implicitly called for close judicial scrutiny of agency action. A review of TECA decisions clearly indicates that the court subscribes to neither Judge Leventhal's view nor the thesis of this Article that stringent standards of review are necessary.
VII. CONCLUSION
A review of the decisions of the TECA supports the conclusion that the court has shown little concern for "principled fairness." The TECA has abdicated its judicial responsibility by its deference to administrative agencies, its failure to secure agency compliance with procedural safeguards and its unwillingness to closely scrutinize the series of emergency economic regulatory programs which were spawned during the 1970's.
The origin, nature and structure of the court leave no doubt that it was specifically designed as an integral part of an administrative program and was expected by its creators to save legislative programs from undue judicial interference and to ensure uniform judicial review of the national economic control programs. In the performance of this function, however, the TECA has developed an "institutional bias" in favor of agency policy and has become "caught up in the agency's mission as its reason for being and basis for succeeding." ' 172 Just as agencies may be "captured" by the industries which they are charged with regulating, 173 a specialized court such as the TECA may become a passive partner with the agencies it reviews.
The TECA was fully clothed with the external trappings of a judicial court and thereby created certain expectations with respect to its judicial role. However, the court has in fact acted as the "guardian angel" of the economic stabilization and energy programs. The TECA has prompted and sanctioned administrative urgency to the detriment of "principled fairness." This result may have been occasioned by the TECA's misconception of the proper allocation of power between the stabilization and energy agencies and itself. There is little or no evidence in the legislative history of the programs to support the TECA's circumspection of its own role in scrutinizing agency decisionmaking. The congressional concern for immediate mobilization of administrative machinery in the Economic Stabilization Act of 1970 was significantly modified by the 1971 amendments to ensure greater procedural and substantive fairness and a formal channel for judicial review. While the agencies may have failed in some instances to provide adequate standards to confine their broad discretion, the greater failure lies with the TECA for its cavalier application of the procedural and general "fairness" standards which were to guide the agencies. In short, the TECA has consistently failed to provide the close judicial scrutiny which acts as a safeguard against agency disregard of procedural requirements.
The broad delegations of authority and absence of congressional standards in the economic stabilization and energy legislation has enabled the TECA effectively to surrender its power to influence substantially the procedural or substantive work of the agencies. The TECA's response to the broad delegation may be due in part to the nature of the government programs involved. The government embarked for the first time in its history on an experimentation with price and wage controls in a peacetime economy. The TECA clearly did not want to inject itself into or interfere with either agency policies or their procedural implementation.
The absence of standards has had two effects. First, it has undermined the effectiveness of judicial review. Although the TECA has from time to time trimmed agency overreaching, 1 74 the bounds of legislative acceptability are so broad and ill-defined that there has been virtually no substantive control of ongoing programs. The second and more far reaching effect of the delegation lies in its limiting influence upon the TECA's scope of judicial review. Thus, inadequate standards affect the quantity (scope) of judicial review as well as its quality (effectiveness).
While the judicial review of the TECA is limited to stabilization and energy programs, its work is of broader significance. This study of the TECA's role in the economic stabilization and energy programs may reflect the need for further study of: the judicial control of administrative decisionmaking during national emergencies; the effect of specialized courts or courts of limited jurisdiction on judicial review of administrative agency action; and the relationship between effective judicial and legislative control of administrative agencies created to deal with national emergencies. This study raises substantial question as to the relationship between specialized courts and the agencies which they review and suggests greater caution in the creation of and use of specialized appellate courts.
The deference of the TECA to the administrative agencies is significant in that it is contrary to recent trends toward closer judicial scrutiny of administrative agency decisionmaking. 1 75 Judge Skelly Wright has noted that in recent years courts, without requiring over-proceduralization, have assumed a more vigorous attitude toward review of informal agency rulemaking than toward review of actual legislation. Once it was the general judicial practice to treat rules much like legislation. Once the question of the limits of the agency's statutory authority was settled, the main question was the traditional Brandeisian one: Whether any set of facts could be imagined to support the rule in question. 1 76 The judicial review of economic stabilization was, and the judicial review of energy matters continues to be, of vital concern because Congress has delegated immense unstructured authority to the executive branch to deal with pressing national problems in these areas. Consequently, the ultimate burden in assuring "principled fairness" in the rules and decisions of the economic control agencies lies with the TECA. Judge Wright has recently focused attention on the role courts are currently playing in ensuring that agency decisions are first, decided in a way that is consistent with our notions of fairness and adequate public participation and second, supported by sufficient data and sufficiently comprehensible projections and policy arguments to prevent our regulators from acting arbitrarily or shooting in the dark. 177 The TECA has abdicated this fundamental role by creating an unnecessarily large sphere of administrative action in which agency decisionmaking goes virtually unscrutinized. The TECA deference to the agencies has failed to maintain the "precarious balance between judicial deference and self-assertion." 178 Oil Corp. v. FPC, 483 F.2d 1238 (D.C. Cir. 1973 
